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ISHEE, J., FOR THE COURT:

1. Petitioner was convicted of aggravated assault. Finding no error, we affirm.

STATEMENT OF FACTS
92. Inthe early morning hours of March 6, 2003, Jaretta Peggy and Timothy Jones were together in
a house in Ruleville, Missssippi. At approximately 5:00 am., Shana Davis entered the house and

discovered Peggy and Jones together. Davis proceeded to attack Peggy, and during the atercation,



Peggy’ sfacewas|acerated fromher right ear to her jaw line. Following the dtercation, Peggy went tothe
police gation in Ruleville in order to press charges againg Davis. Officer Trotter took her statement and
photographed her wound. Peggy then sought emergency medica treatment at the local hospital; the
laceration required gpproximately twenty stitches to close.
113. Davis was charged withaggravated assault and tried before ajury inthe Sunflower County Circuit
Court. At the conclusion of the State’ s evidence, Davis moved for a directed verdict. The circuit court
denied the motion.  The jury subsequently returned a guilty verdict. Davis then filed a motion for a
judgment notwithstanding the verdict or, in the dternative, a new trid. This motion was also denied.
Aggrieved by her conviction, Davis now gpped's asserting the following issues: (1) whether the trid court
erred indenying Davis smotion for adirected verdict; and (2) whether the trid court committed reversible
eror in itsindructionsto the jury.
ISSUESAND ANALYSIS

l. Whether thetrial court erred in denying Davis s motion for a directed verdict.
14. Miss. Code Ann. 8 97-3-7(2) (Rev. 2000) statesthat apersonis guilty of aggravated assault if he:

(a) attempts to cause serious bodily injury to another, or causes such injury purposdly,

knowingly or recklesdy under circumstances manifesting extreme indifferenceto the vaue

of humen life or

(b) attempts to cause or purposdly or knowingly causes bodily injury to another with a
deadly wegpon or other means likely to produce degath or serious bodily harm . . .

5. Davis maintains that the prosecution faled to prove that she committed aggravated assaullt.
Specificdly, Davis argues that she was the victim of an assault by Peggy and that she was acting in sdf-
defense. Davis further argues that no blade was ever offered into evidence, and the only person who

testified to seeing Davis use a blade to cut Peggy was Peggy hersdlf. Davis points out that the only other



witness at the scene, Jones, testified that he never saw ablade. Davis arguesthat the record in this case
did not contain sufficient, credible evidence offered by the State to judtify the submission of the caseto the
jury, and that as aresult, the verdict evidenced biasand prgudice againgt Davis, and the verdict was based
solely upon conjecture and speculation.

T6. The standard of review for amoation for directed verdict is as follows. once the jury has returned
aquilty verdict this Court is not at liberty to direct that the defendant be found not guilty unless viewed in
the light most favorable to the verdict no reasonable, hypothetica juror could find beyond a reasonable
doubt that the defendant was guilty. Conners v. State, 822 So. 2d 290, 293 (1/6) (Miss. Ct. App. 2001).
When congdering the denid of amoation for a directed verdict, the evidence is viewed in the light most
favorable to the State, and dl evidence supporting aguilty verdict isaccepted astrue. McClainv. Sate,
625 So. 2d 774, 778 (Miss. 1993). The prosecution must be given the benefit of al reasonableinferences
that can be reasonably drawn from the evidence. 1d. When determining whether ajury verdict is agangt
the overwhelming weight of the evidence, the reviewing court must accept as true the evidence which
supports the verdict and will reverse only when convinced that the trid court has abused its discretion in
faling to grant anew trid.  Montana v. State, 822 So. 2d 954, 967-68 (161) (Miss. 2002). The
reviewing court must find that the verdict is againgt the overwhe mingweight of the evidence so that dlowing
the verdict to stand would sanction an unconscionable injustice. 1d.

17. Therecord clearly reflectsthat Peggy testifiedthat she saw arazor inDavis shand. Davisadmitted
in her testimony that she fought with Peggy, but stated that she only scratched Peggy withabroken baseball
trophy. Jones, who was living with Davis a the time of trid, testified that he saw the two women fighting,
but that he did not see when Peggy was cut. The police officer who took Peggy’s statement and

photographed her face testified that she told him that she was cut by a razor. The police officer further



testified that he believed the |laceration was made by some sharp object. The emergency room physician
who treated Peggy testified that Peggy told him that she had been cut by arazor, and he too testified that
he believed that she was cut by a sharp object. Furthermore, the photograph of Peggy’s lacerated face

was admitted into evidence for the jury to view and consder.

fi8. Before proceeding, we are reminded that the jury isthe sole judge of the credibility of the witnesses
and the weight to be attached to their testimony, and this Court may only reverse when, withrespect to one
or more of the el ementsof the offense charged, the evidence so considered is suchthat reasonable and far
minded jurors could only find the accused not guilty. Alexander v. State, 759 So. 2d 411, 421 (1136)

(Miss. 2000).

T9. In this case, there is record testimony from Davis, Peggy, and Jones establishing an dtercation
between Davis and Peggy. Thereisfurther testimony from Peggy that Davis cut Peggy’ sfacewith arazor.
This testimony as to the nature of the wound was partially corroborated by the police officer and the
emergency roomphysician. There was documentary evidence presented to the jury further evidencing the
nature of the wound. Furthermore, we note that the witnesses were subjected to cross-examination and
the defense had every opportunity to present itslegd theories of the case. Having acknowledged thejury’s
province of ng credibility and weighing the evidence, this Court finds, after affording the prosecution
the benefit of all reasonable inferences that can be reasonably drawn from the evidence, and after viewing
the evidence which supports the verdict astrue, that the tria court appropriately denied Davis smotionfor
anew trial. We agree that there was aufficient, credible evidence for a reasonable, hypotheticd juror to

find Davis guilty of aggraveted assaullt.

. Whether thetrial court committed reversibleerror in itsinstructionsto thejury.



910. Davis argues that the trial court committed reversible error in three respects regarding its
indructions to the jury: the aggravated assault instruction, the salf-defense ingtruction, and the lesser-
included offenseof Imple assault indruction. Wewill discussthe standard of review and then addresseach

jury ingruction in turn.

11. Thestandard of review regarding jury ingructions iswel settled and isas follows. atrid court may
refuse aningructionwhichmisstatesthe law, isfairly addressed inanother ingruction, or hasno evidentiary
foundation. Poolev. Sate, 826 So. 2d 1222, 1230 (127) (Miss. 2002). "In determining whether error
liesin the granting or refusd of various ingructions, the ingructions actudly givenmust be read asawhole.
When s0 read, if the ingtructions fairly announce the law of the caseand creete no injustice, no reversible

error will befound." Johnson v. State, 823 So. 2d 582, 584 (14) (Miss. Ct. App. 2002).

1. Aogravaied assault instruction

912. Davisarguesthat thetria court committed reversble error in failing to properly indtruct the jury

on the law of aggravated assault. Ingtruction # 3 was given to the jury in this case and reads as follows:

The Court ingructs the [j]ury that if you believe from the evidence in this case beyond a
reasonable doubt that on the date testified about, the Defendant, SHANA DAVIS, did
unlawfully, wilfully and felonioudy cause or attempt to cause bodily injury to Jaretta Peggy
by cutting her witha razor type insrument, a deadly weapon, then it isyour swornduty to
find the Defendant, SHANA DAVIS, guilty as charged.

113. Wenote firg that Davisis procedurdly barred fromappellate review of thisissue having falled to
object to any arguable defect in this ingructioninthe trid court, and as aresult, any objectionto this Court
isnowwaived. Bell v. State 725 So. 2d 836, 854 (154) (Miss. 1998). Inaddition, wefind substantively
that this indruction, when read in context with dl of the other indructions given in this case, does farly

announce the law of aggravated assault. See Miss. Code Ann. 8 97-3-7(2); Johnson, 823 So. 2d at 584



(14). The Missssppi Supreme Court has held that aggravated assault must be defined within the
indructions. Reddix v. State, 731 So. 2d 591, 592 (16-7) (Miss. 1999). In Reddix, the erroneous
ingructionstated only that the jury mugt find “ that the defendant committed an aggravated assaullt . . . with
acertain deadly wegpon.” 1d. That instruction made no attempt to address the mental state required to
find a defendant guilty of aggravated assault, nor in any manner did it attempt to indruct the jury on the
elements of the crime. Such isnot the case here. While Ingruction # 3 includes the words “wilfully and
fdonioudy” rather thanthe statutory language “ purposdy or knowingly,” wefind that such adeviaionfrom
the statutory language neverthdess fairly announced the requisite menta statefor the crime. In Qusley v.
State, 154 Miss. 451, 122 So. 731, 732 (Miss. 1929), a case invaving conviction of a defendant for
unlanvful possession of “a 4ill for the manufacture of intoxicating liquor,” an indictment used the words
“willfully, unlawfully and fdonioudy” rather than the statutory “knowingly.” In that case, the Missssippi
Supreme Court stated that “knowingly” and “willfully” have substantidly the same meaning in crimind
satutes. Id. a 732. The Mississppi Supreme Court further stated that “[a] willful act isone that is done
knowingly and purposely with the direct object in view of injuring another.” 1d. at 732 (quoting Hazle
v. So. Pac. Co., 173 F. 431 (C.C. Or. 1909)) (emphasis added). While Ousley involved an indictment
rather than ajury ingruction, the definitional aspects nevertheless make clear that the terms “wilfully” and
“purposdly or knowingly” have subgtantidly the same meanings. We find that the ingtruction which was

given in this case fairly announced the law, and that Davis suffered no injustice.

2. Sdf-defense ingtruction

114. Davisadsomantansthat thetria court erred infallingto properly ingtruct the jury regarding the law
of self-defense. See Reddix, 731 So. 2d at 594 (119-21). Ingtruction #7 was given to the jury in this

case and reads as follows:



The Court indructs the jury that if you believe that the defendant in this case acted in
necessary self-defense of injury to her person, thenyoushal find the defendant, SHANA
DAVIS, Not Guilty.

115. AsDavispointsout, the Reddix court objected to the instruction given inthat case becauseit was
“couched in prosecutorid terms and fail[ed] to Statethat salf-defenseis, infact, adefense. In other words,
the ingructionfailed to natify the jury it was bound to acquit Reddix if it found that he acted in sdf defense.”
Reddix, 731 So. 2d a 594 (120). Such isnot the case regarding the indruction giveninthiscase. The
indruction given in this case was dearly draightforward, and was not phrased in obscure, esoteric,
prosecutoria language. Furthermore, theinstruction unambiguoudy required thejury tofind Davisnot guilty
if they concluded that she acted inself-defense. The sdf-defenseingdruction given in this case reflected the
defensg’ slegd argument, fairly announced the law, and this Court finds Davis suffered no injudtice.

3. Smple assault indruction

716. Fndly, Davis arguesthat the trid court committed reversible error infaling to properly ingruct the
jury asto the law concerning the lesser-included offense of Smple assault. Ingtruction # 6 was givento the
jury in this case and reads as follows:

The Court ingructs the jury that if you believe that the State has failed to prove eachand
every dement of the aime of [alggravated [a]ssault, then you may continue your
deliberations to consider whether or not the defendant in this case, SHANA DAVIS, is
guilty of the lesser included offense of [glimple [a]ssault. If you believe that Shana Davis
did unlawfully and willingly attempt to cause or purposefully, knowingly, or recklesdy
caused bodily injury to Jaretta Peggy; or youbdieve SHANA DAV IS negligently caused
bodily injury to Jaretta Peggy with a deadly weapon or other means likely to produce
desth or serious bodily harm then you may find her guilty of Smple assaullt.

17. Our andyssof thisissueistwo-fold. First, we must consider whether the record facts support the
granting of the lesser-included offense of Imple assault indruction.  Second, if we determine that the

ingtruction was warranted, we must consider whether the ingtruction correctly stated the law of the case.



A. Factua support for the ingtruction.

118. The Mississppi Supreme Court hashdd that alesser-included offense ingtructionshould be granted
by thetrid court if, after taking the evidencein the light most favorable to the accused, and considering dl
reasonably favorable inferences which may be drawn in favor of the accused from the evidence, no
reasonable juror could find the defendant guilty of the lessor-included offense and not guilty of at least one
essentid dement of the principd charge. Hutchinson, 594 So. 2d 17, 19 (Miss. 1992).

119.  The record reveds that Davis offered testimony which would justify the jury’ s consderation of a
ample assault ingruction. Davistestified that Peggy was cut by abroken baseball trophy whilethey fought,
rather than purposefully by Daviswitharazor. Furthermore, Davis points out that no deadly weapon was
offered into evidence. Taking the evidence inthe light most favorable to the accused, and considering dl
reasonably favorable inferenceswhichmay be drawn infavor of the accused fromthe evidence, the record
offers evidence in support of Davis s theory that she did not wilfully cause bodily injury to Peggy with a
deadly weapon. Based on Hutchinson, we find thet thereis evidentiary support for the ingruction in the
record.

B. Proper indruction

920. Having determined that the ingtruction was warranted, we now turn to consder whether the
ingruction given correctly stated the law of the case. The Mississppi Supreme Court has discussed the
digtinction between aggravated assault and smple assault and has made it clear that the smple assault
definition in Miss. Code Ann 8 97-3-7(1) (Rev. 2000) may include a negligent injury. Hutchinson, 594
So. 2d at 18.

121. Returning to the Imple assault ingtruction which was given in this case, one sees that it clearly

reflects the definition of ample assault as found in Miss. Code Ann. 8 97-3-7(1). Based on the record,



this Court concludes that the jury was properly instructed and that the smple assault ingtruction fairly
announced the law of the case. Therefore, this Court affirms the circuit court’s decision.

122. THE JUDGMENT OF THE SUNFLOWER COUNTY CIRCUIT COURT OF
CONVICTION OF AGGRAVATED ASSAULT AND THE SENTENCE OF FIFTEEN YEARS
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS; SEVEN
YEARS TO BE SUSPENDED WITH THREE YEARS OF POST-RELEASE SUPERVISION
ARE AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO SUNFLOWER
COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS AND
BARNES, JJ., CONCUR. IRVING, J., NOT PARTICIPATING.



